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FRENCH NATIONALITY LAWS IMPOSING 
NATIONALITY AT BIRTH 

Part I 

HISTORICAL SUMMARY OE FRENCH LEGISLATION 

France has had a richer legislative experience in matters of na- 
tionality than any other country. Scarcely a decade has passed since 
the Revolution in which some project for legislation has not been 
proposed, and during the intervals between these projects the sub- 
ject has been kept alive by very intelligent discussion on the part of 
statesmen and writers. A resume of French legislation will indicate 
the trend of thought in France and throw light upon the policies 
behind the present law. In so brief a summary as is here presented 
it will be impossible, however, to refer to the numerous proposals 
which never passed beyond the stage of debate. We shall confine 
ourselves to the laws as adopted, and these will suffice for our 
purpose. 

The law existing in France immediately anterior to the Revolu- 
tion conferred French nationality on persons (1) born on French 
soil; (2) born in a foreign country of a French father who had not 
established his domicile in that country nor lost his intent to return, 
provided the person so born returned to France. 1 

The so-called common law of Europe which based nationality 
exclusively upon the place of birth had been modified in favor of the 
children born abroad to nationals, for the same reason that it had 
been in England, viz., in order that they might escape the disabilities 
which the home law attached to foreigners. The jus sanguinis, in- 
troduced for this limited purpose, it should be noted, had a very 
narrow application, for French blood alone was not sufficient, but the 

iPothier (1699-1772), Traits de personnes, part I, tit. II, sec. 1st, § 43. For 
the earlier law, see Weiss, Droit International Prive (1907), 2d ed., Vol. I, pp. 
41-43. 
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person claiming French nationality by virtue of it must come to 
reside in France, and even this would be of no avail according to 
the statement of Pothier, if at the time of his birth abroad his father 
had acquired domicile there or lost his intent to return. 

With the abolition of the droit d'aubaine in 1790 this motive for 
the introduction of the jus sanguinis largely disappeared, but a new 
motive had arisen for its retention. In those glorious days French- 
men were moved by a generous desire to extend the privilege of 
their nationality, the blessings of liberty, to all who, attached to 
France by ties of blood or birthplace, chose to cast in their lot with 
her. On the other hand, since not every person born in France, and 
not every person born of French parentage, remained or came to 
share the common lot, neither mere birth in France alone, nor 
French parentage alone, ought to give a right to share the glorious 
inheritance. 

The Constitution of 14 September, 1791, provided: 

Those persons are French citizens (citoyens) who are born in France 
of a French father; those who, born in France of a foreign father, have 
fixed their residence within the kingdom; those who, born in a foreign 
country of a French father, have come to establish themselves in France, 
and have taken the civic oath 2 * * * 

Here were the rough outlines of a rational system. It rested 
neither upon the jus soli nor upon the jus sanguinis. Neither place 
of birth alone nor parentage alone sufficed. Both principles must 
coincide in the same individual; or, if only one presided over the 
birth of a child, he must come, or remain, to establish himself in 
France and identify his fortune with the life of the nation. 

It should be noted, however, that these outlines were struck off at 
a time when the constitution makers had chiefly in mind the exercise 
of political rights, active participation in the organic life of the 
nation. They were too general to solve the practical problems 
of nationality. I call them rational, however, (1) because their 
central idea is that every person should be a national whose in- 
terests are essentially identified with the interests of the com- 
munity, and (2) because of their freedom from any servile retention 

2 The civic oath was suppressed by the Constitution of 24 June, 1793. 
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of the feudal principle, on the one hand, or the principle of the 
primitive family state, on the other. 

The three constitutions which followed that of 1791, viz., the 
Constitutions of 1793, of 1795 and of 1799 made no express pro- 
visions as to nationality. Though these later constitutions used the 
term citoyen, their context does not, as it does in the first, permit us 
to treat it as synonymous with national. They used the term citoyen 
merely to prescribe conditions for the exercise of electoral rights. 
No one could be a citoyen Frangais except he were twenty-one years 
of age, according to the Constitutions of 1793 and 1799, which would 
be absurd if the term " citoyen Frangais " as there used is given the 
wider meaning of French national, which it is at least consistent to 
give it as used in the Constitution of 1791. 

The problems of nationality in the true sense were first consciously 
attacked in drafting the Civil Code. Since the Constitution of 1791 
had been superseded by the succeeding constitutions it is probable 
that the " common law " governed in matters of nationality during 
the interval, though French writers are silent, probably on account 
of the unimportance of determining the rules governing during so 
brief a period. 

The constitutional provisions in regard to electoral rights in force 
when the Civil Code was drafted were those of the constitution of 
1799. (The year VIII.) It provided (Article 2) that, 

Every man born and residing in Prance who, having completed his 
twenty-first year, has been entered upon the civic register of his com- 
munal arrondissement and has resided for a year on the territory of the 
Eepublic, is a French citizen. 

The Civil Code being only a statutory codification of private law, 
recognized the superior force of the existing constitution. It has to 
do with civil, or private law, rights. Its first task is to determine 
who shall enjoy the civil rights conferred by French law. It does 
not concern itself with public rights, especially electoral rights, or 
the rights of the citizen in the narrow sense. It accordingly declares 
in its opening article : 

Art. 7. The exercise of civil rights is independent of citizenship 
(qualite de citoyen) which is acquired and retained only in conformity 
with constitutional law. 
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It then proclaims: "Article 8. Every Frenchman shall enjoy 
civil rights." 

It is in this connection that the Code sets about determining who 
are Frenchmen, and the rules for the acquisition and loss of French 
nationality follow, with these we are most concerned, but it is of 
value to appreciate fully the setting in which they originated. And 
I repeat that it was in private-law legislation that the important 
public-law relation of the individual to the state was first worked 
out with any degree of understanding. This was due to three causes. 
(1) The silence of the constitutional law; the continued silence of 
constitutional law in France has resulted in the acceptance of the 
provisions of the Civil Code in the public-law aspects of nationality ; 
and nationality laws, amending the Code, have continued to be 
enacted by ordinary legislation; (2) having receded from the posi- 
tion taken in the decree of August 6, 1790, by which the disabil- 
ities of aliens had been entirely abolished, 3 it was necessary to 

3 The framers of the Code, in view of the fact that the generous abolition of 
all disabilities of aliens had not met with reciprocal legislation in other countries, 
felt that they were justified in retrenching, and yet they were unwilling to return 
to the severity of the ancient system. Consequently, they took a " wise middle 
ground between the two extremes." Marcade", Explication du Code Civil, Vol. I, 
p. 110. 

The Code provided: "Art. 11. An alien shall enjoy in France the same civil 
rights as are or shall be accorded to Frenchmen by treaties with the nation to 
which the alien belongs." 

"Art. 13. An alien who shall have been admitted by the authorization of the 
government to establish his domicile in France shall there enjoy all civil rights 
so long as he continues to reside therein." 

The act of June 26, 1889, has amended Art. 13 so as to make its provision a 
preliminary to naturalization. It now reads: "An alien who shall have been 
authorized by decree to establish his domicile in France shall enjoy all civil 
rights. 

" The effect of the authorization shall cease at the expiration of five years, if 
the alien has not applied for naturalization, or if his application has been 
rejected. 

" In case of his decease before naturalization, his wife and his children who 
were minors at the time of the decree of authorization shall have the benefit of 
the authorization and the period of time which has elapsed." 

The domicile here meant, which can be obtained only by the authorization of 
the government, is sometimes referred to as domiciliation, to distinguish it from 
domicile in the ordinary legal sense. The prevailing view at present in France 



FRENCH LAWS IMPOSING NATIONALITY AT BIRTH 329 

determine who were French, and who aliens; (3) the Code greatly 
modified the rules of private international law as administered in 
France by making nationality the criterion for the choice of the law 
applicable in many cases of conflict of laws in which domicile had 
previously been the widely accepted criterion. In consequence it 
became a matter of greater importance, in private law, to define more 
clearly the rules for the acquisition and loss of nationality. 

Having considered the points of view from which the code-makers 
took up the problems of nationality, we are ready to see how they 
dealt with them. 

The result of their labors was the adoption of the pure jus san- 
guinis as the sole ground for the imposition of nationality at birth. 
French parentage, without any regard to the place of birth and 
even though the person in question did not remain or come to reside 
in France, conferred French nationality. On the other hand, birth 
alone on the soil of France was entirely ineffectual to impose French 
nationality. Even the principle of the Constitution of 1791 which, 
as we have seen, declared birth in France of foreign parentage ac- 
companied with the establishment of residence in France, a sufficient 
ground for imposition, was ignored. The sole legal effect of birth 
in France of foreign parentage was to confer upon the person so 
born a right upon the fulfillment of certain conditions to claim 
French nationality, i. e., a facile form of naturalization. 

Criticized from the point of view of a search for the principles by 

is that domicile in matters of private law, as to questions of conflict of laws, 
may be acquired apart from the domicile of Art. 13. Just what are the dis- 
abilities of an alien who has not the benefit of any treaty (under Art. 11) and is 
not domiciled with the consent of the government (under Art. 13) is a much 
controverted question, written upon voluminously. The positions of the writers 
and the courts are so conflicting that it would be presumptious for a foreigner 
to undertake to disentangle or reconcile them. See the digest of cases and 
treatises in Fuzier-Herman, Code Civil Annotg and Supplement, sub Art. 13. 
Weiss says, "Three grand systemes, each with the authority of illustrious in- 
dorsements, have been proposed for the solution of this question," and he pro- 
poses a fourth of his own. These four systems are set forth in his Droit Inter- 
national Prive, 1st ed., Vol. II, pp. 182-195. 

Under the most illiberal view, however, it seems that the disabilities in France 
of even such an alien are less than under some other modern systems of law. 
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which nationality should be imposed or acquired at birth, which can 
be worked out only by seizing upon the criteria present at the time 
of birth and formulating rules of law as near as may be in accord 
with the inferences of fact as to future assimilation, what shall we 
say of the code-makers' system ? French parentage of itself, they 
declare, is a sufficient fact, a sufficient basis for declaring the child 
French no matter where born or brought up. As to birth in France, 
that fact is negligible, so far as imposition at birth is concerned. 
From the rational system of 1791, which regarded parentage alone 
as insufficient, but either parentage or place of birth sufficient when 
coupled with an additional element, the Code was in this respect a 
retrogression. 

Never before had French law-makers, judicial or legislative, con- 
sidered parentage alone a sufficient criterion. In English law since 
the reign of Anne, the child born abroad to British parents was 
British, but in the law of France, both in the ante-revolutionary law 
(the common law) and in the Constitution of 1791, the child born 
abroad to French parents was French only in case he came to 
establish himself in France. The principles upon which the na- 
tionality laws of France had formerly rested underwent a complete 
revolution. The jus soli from being the predominating principle 
was reduced to insignificance in its influence. Even the slight in- 
fluence which it was allowed to retain was admitted only as a com- 
promise necessary to harmonize the Code with the Constitution. The 
first draft of the Code gave the jus soli no place whatever, 4 presenting 
the pure and exclusive system of jus sanguinis. Only a single 
criticism was at first offered, viz., that the Civil Code thus drawn 
would be out of harmony with the Constitution which conferred 
electoral rights under certain conditions upon " every man born and 
residing in France." Unless these were harmonized the Civil Code 
would have to give way to the Constitution, with the result that per- 
sons would have the right to vote whom the Code did not recognize 
as Frenchman. As an escape from this predicament, Napoleon pro- 

* Geouffre de Lapradelle (1893), De la nationality d'origine, droit compare, 
droit interne, droit international, p. 138. 
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posed a return to the earlier rule that every person born in France is 
Trench. The Council of State accepted his proposition, but the 
Tribunate rejected it. Confronted with this deadlock, all that could 
be done was to harmonize the Code with the Constitution. This 
was accomplished by allowing persons born in France a right to claim 
French nationality though born of foreign parentage, provided they 
were, or became, domiciled in France at the age of majority. Every 
person, accordingly, who exercised the right to vote would be a 
Frenchman by the definitions of the Code, for voting would be con- 
sidered the expression of a claim to French nationality. 

It is interesting to note some of the arguments offered in behalf 
of the proposition of Napoleon. Boulay declaimed in the char- 
acteristic style of the era, 

We hold, moreover, as self-evident that France is the country of liberty 
and that, if a slave has the good fortune to set his foot on our soil, by 
that act alone he ceases to be a slave. Why should we not recognize in 
like manner that this happy land has the natural faculty of impressing 
French nationality upon every person born upon it ? 5 

With more practical sense it was argued that, 

the events of the war had brought many foreigners into France, who 
had married there, that it would be advantageous to regard their children 
as French, in order that they would be subject to conscription and to 
other public charges; that if they received inheritances abroad, they 
would bring the proceeds to France, and that it was probable that most 
of them would remain there * * * 6 

Said the First Consul in support of his proposal, 

nothing but good can come from extending the empire of French laws. 
Foreign children who are established in France have the French spirit 
and French inclinations; they have the attachment which every one 
naturally bears to the country of his birth. 

It can hardly be said that these arguments went to the root of the 
matter. They were not sufficient to turn back the flood of feeling 
which the Revolution had created in France. The Revolution had 
opened with a humanitarian outburst proclaiming the brotherhood 

5 Locrg, Legislation civile, t. II, p. 58, quoted in Weiss, Vol. I, p. 46. 

6 Malleville, Analyse raisonnee de la discussion du Code civil au Conseil d'Etat, 
t I, p. 18, quoted in Weiss, Vol. I, p. 46. 



332 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

of man, and under its influence, as we have seen, the civil disabilities 
of aliens were abolished and every man declared a Frenchman who, 
anywise attached to France, chose to cast in his lot with her. The 
struggle of France against Europe had produced a reaction. France 
stood out separate and apart. The Frenchman differentiated himself. 
The blood of the nation shed in the sacred cause of liberty became 
invested with the sacredness of the cause and a new potency was 
attributed to it. The new democratic state was a people bound 
together by common language, common sentiments and above all, by 
common blood; the territorial basis of the state sank from view. 
Political theory was still in confusion. The relation of the indi- 
vidual to the state was confounded with the relations to each other 
of the individuals composing it. The concept of a new ideal sover- 
eignty to take the place of the overthrown monarch was not yet 
clearly developed. Allegiance to the sovereign, based upon birth 
within the territory, went by the board along with the monarch. 

Doctrinaire theory swept the field with the result that the judg- 
ment of a century's experience condemns this movement of the 
Revolution, along with many others, as impractical, as disregard- 
ing too much the actual elements which compose the modern 
state. The territorial sovereignty of the state has reappeared as 
the predominating principle. The persons established within the 
territory of the state are the main elements of its strength, the mate- 
rials with which it has to work. Consequently though we may not 
make allegiance to this territorial sovereign depend solely upon birth 
within the territory, attachment to the soil is too valuable a criterion 
of identification with the state to be entirely disregarded. 

The opponents of the jus soli veiled their opposition under the 
sophistry that to confer nationality upon persons born in France 
of foreign parentage would be to impose nationality upon them with- 
out their consent. From this arose a favorite doctrine, insisted 
upon by French writers from that day to this, formulated in the 
expression: nationality ought never to be imposed. Doubtless the 
code-makers accepted the vagary of Eousseau, that our forefathers 
in entering into the social contract contracted as well for their 
descendants — so that there is no imposition of nationality when it 
is conferred by the principle of the jus sanguinis. But while French 
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writers of to-day seem to ignore, or seem unaware of, the incon- 
sistency of raising the doctrine of non-imposition only when it is a 
question of the application of the jus soli, the explanation of Rous- 
seau would probably not seem sufficient to them. This sophistry of 
non-imposition was thus expressed by the tribune Simeon: 

Let us open our gates to foreigners, but let us not seize upon them in 
spite of themselves. 

It was convincing, and voices the spirit of the compromise and the 
principle of Article 9 of the original Code. The provisions of the 
Code, as put in operation in 1804, were as follows : 

Art. 9. Every person born in France of a foreigner, may, in the year 
which follows the attainment of his majority, claim French nationality, 
provided that, in the case where he resides in France, he declares that his 
intention is to there fix his domicile, and that, in the case where he 
resides in a foreign country, he shall notify his intention to fix his 
domicile in France and shall there establish his domicile within the year 
following his notification. 

Art. 10. Every child born of a Frenchman in a foreign country is 
French. Every child, born in a foreign country of a Frenchman who has 
lost French nationality, may always recover that nationality by fulfilling 
the formalities prescribed by Article 9. 

The form was defective, for no mention was made of the child 
born of French parents in France. This omission resulted from the 
rejection of Napoleon's proposition. As proposed by him, Article 
9 provided that every person born in France should be French — 
covering children born in France of French parentage as well as 
those of foreign parentage. Accordingly, Article 10 spoke only of 
the children of French parents born abroad. The omission was 
supplied by judicial interpretation, for there could be no doubt that 
the child born of French parents in France was French. 

The Code further provided (Article 12) that a foreign woman 
marrying a Frenchman should take the nationality of the husband, 
and set forth the conditions upon which French nationality should 
be lost, 7 and upon what conditions it might be recovered. 

i Under the Code of 1804 the establishment of a French national in a foreign 
country without intent to return terminated his French nationality. This was a 
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The principle of jus sanguinis adopted in the Code has remained 
a permanent feature of French law, but it has been found necessary 
to supplement it by admitting the jus soli to a constantly increasing 
operation, and the history of legislation in the nineteenth century 
is that of a progressive reinstatement of the latter principle. 

Experience showed that foreigners born in France were not so 
eager to avail themselves of the opportunity given them by Article 9 
to claim French nationality, as the framers had supposed would be 
the case. The improved condition of foreigners within the state, 
and the recognition of personal rights everywhere, together with the 
increased demands made by the state upon its nationals, produced 
an increasing number of persons who preferred to live without 
nationality, those stateless persons, or " heimailos," as Continental 
writers term them. It was seen that the consent of the individual 
could not be so highly respected without injury to the state. Accord- 
ingly a law of February 7, 1851, was passed to remedy this evil. 
It distinguished between the child born in France of a foreigner, 
who had also been born there, and the child born in France of a 
foreign parent not born there. The latter remained under the regu- 
lations of Article 9 of the Code. The former was declared French 
unless at majority he made a formal declaration of his intention to 
retain his foreign nationality. The doctrine of non-imposition of 
nationality jure soli was thus retained, but an expression of will was 
forced upon the individual who wished to escape the incidence of 
nationality upon him. 8 

material qualification of the jus sanguinis. The provision was abrogated by the 
legislation of 1889. See Weiss, Vol. I, p. 567 et seq. 

Under the present law there are only four important causes of loss of French 
nationality : 

(1) voluntary acquisition of a foreign nationality, Civil Code, Art. 17, § 1; 

(2) acceptance of official position under a foreign government, lb., § 3; 

(3) entering foreign military service without the consent of the French gov- 
ernment, lb., § 4; 

(4) marriage of a French woman with a foreigner provided the law of the 
latter's state confers its nationality upon her, lb., Art. 19, § 1. 

On the loss of French nationality, see especially Weiss, Vol. I, pp. 496-593. 
8 Article 1. Every individual born in France of a foreigner who himself was 
born there is a Frenchman, unless within the year which follows the attainment 
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Successive births of father and child in France thus had the effect 
of making the child a French national unless he took active measures 
to avoid it; and he could not remain neuter, he could no longer be 
heimatlos, he must claim some nationality. 

A law of December 16, 1874, took a further step by prescribing 
that, in addition to the declaration claiming a foreign nationality, 
the claimant should present an affidavit from his government to the 
effect that he retained its nationality, thus making it more difficult 
for such a person to avoid the incidence of French nationality, and 
less likely that the effort would be made to do so. Moreover, it 
would be impossible to obtain such an affidavit in some cases, and, 
to that extent, the successive births on the soil of both parent and 
child imposed nationality upon the latter (jure soli) without his 
consent. 

To anticipate somewhat, in order to catch clearly the growing dis- 
regard of the consensual element, it may be noted here that the law 
of 1889, in its original form imposed nationality absolutely upon 
this category of persons dealt with in the laws of 1851 and 1874, 
viz., persons born in France of foreign parents who were also born 
there, so that their consent was regarded no more to avoid the opera- 
tion of the jus soli than the consent of children of Frenchmen is 
regarded to avoid imposition of nationality jure sanguinis. A slight 
recession from this position is taken by the amendment of 1893, 
i. e.j in case it is the mother alone who was born in France. 

In 1889, as a result of discussions pending for several years, the 
provisions of the Code of 1804 and all intervening legislation were 
repealed and a new and comprehensive law of French nationality 
was passed. While it preserved many features of the former laws, 
it embodied many new ones. For a better understanding of its 
motives, it is necessary to glance at the social and economic conditions 
that called it forth. The chief of these was the relatively large 
increase of foreigners in France. In 1851 among a population of 

of his majority, such as is fixed by French law, he does not claim a foreign 
nationality by a declaration made either before the municipal authorities of 
the place of his residence, or before the diplomatic or consular agents accredited 
in France by the foreign government. 
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thirty-five and a half millions there were 380,000 foreigners; in 
1872, 36,000,000 inhabitants, 740,000 of whom were foreigners; 
in 1876, 36,900,000 inhabitants, 800,000 foreigners; in 1881, 
37,400,000 inhabitants, 1,000,000 foreigners; in 1886, 38,000,000 
inhabitants, 1,120,000 foreigners of whom 431,000 had been born 
in France. The number of foreigners becoming naturalized were, 
very few; from 1867 to 1889 only 10,000 in all, averaging only 
562 per annum. The foreigners were unequally distributed, being 
most numerous in the north and southeast. In the Department of 
the Seine there was one foreigner among every thirteen inhabitants; 
and in the city of Marseilles one out of every eight inhabitants was 
a foreigner; in the Department of the North, almost one in every 
five. Free from the heaviest burden of the national, viz., mili- 
tary service, the foreign laborer had a great advantage, and loud 
complaints arose from the working classes. A hostile opinion 
toward the foreigner manifested itself. Protectionists proposed to 
tax foreign laborers, or their employers, or to impose special taxes 
upon all foreign residents. Economists pointed out, however, that 
in spite of the increase of foreigners, the population of France re- 
mained almost stationary, on account of the low birth rate in France ; 
and that such hostile legislation would deal a death blow to the 
economic and industrial interests of France. Some solution must 
be reached which would keep the foreigner in France and yet re- 
move the handicap which he had over the national. This handicap 
was nothing more nor less than the compulsory military service ; but 
international law stood in the way of requiring this from foreigners. 
Perforce the foreigner must be nationalized. The French spoke of 
it as " assimilation " and " adoption " out of reluctance to surrender 
their traditional maxim, that nationality ought never to be imposed. 
But in the face of practical difficulties, theory had to give way, 
and, in consequence, the new law imposes French nationality abso- 
lutely in some cases by reason of birth in France, entirely disre- 
garding the will of the individual. In other cases the incidence of 
nationality jure soli is made difficult to avoid. In still other cases, 

» Weiss, Vol. I, p. 187. 
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in which the consent of the foreigner is not disregarded, yet by reason 
of his birth in France an invitation is extended to him to become 
French by more facile means than ordinary naturalization. 

The law of June 26, 1889, constitutes the bulk of the present 
nationality laws of France, and, together with some minor modifica- 
tions made by a law of July 22, 1893, has been inserted into and 
forms a part of the revised Civil Code. 

This resume of the history of French nationality legislation 
shows that the nationality laws now in force in France are mainly 
the result of three tendencies or motives : 

(1) Preference for the jus sanguinis. 

(2) A strong desire to increase the number of French nationals. 
In order to attain this desire, French legislators have supplemented 
the jus sanguinis by applications of the jus soli, not in its pure form, 
however, for birth alone on French soil is not regarded as sufficient for 
the imposition of nationality, but must be accompanied by some other 
element, e. g., that the father of the person born in France was 
also born there; or, that the person born in France be domiciled 
there at majority. 

(3) Introduction of the right of repudiation at majority in cases 
where the legislators have considered that the circumstances make 
assimilation probable but not sufficiently conclusive to their minds. 
Repudiation is allowed only where nationality has been imposed by 
reason of birth in France (jure soli) coupled with the presence of 
some other criterion. The principle is an outgrowth of the doc- 
trine of non-imposition, which is sound when applied to adults, but 
fallacious, as we have seen, when applied to the acquisition of 
nationality at birth ; for any nationality acquired at birth is an im- 
posed nationality. It is imposed by operation of law upon a being 
incapable of choice. French theorists have unconsciously exposed 
the fallacy of the doctrine themselves by their apparent assumption 
that no question of imposition of nationality arises when the law 
declares that the child shall take at birth the nationality of its 
parents. No explanation of this oversight presents itself unless it 
be an over-ruling habit of thought which sets the family above the 
interests of the state. 
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While originating from this fallacious doctrine, the principle of 
repudiation is in itself sound at least in theory, that is, wherever 
legislators have imposed nationality on the basis of criteria which 
they themselves consider too weak to support a supposition that in 
the great majority of cases in which those criteria are present the 
person in question will be reared under such influence as will make 
him sufficiently a national, in habits of thought and inclinations. 
The soundness of its application in practice will depend upon the 
correct determination of what facts or criteria are sufficient to indi- 
cate future assimilation and what are not. In any case too great 
refinement should not be attempted. Should it be found to be impos- 
sible to select proper criteria, then the principle of repudiation 
should be admitted as a corrective. One thing is certain, viz., that 
if this corrective is adopted, it is not consistent to exclude from its 
operation those cases where the presumption of the jus sanguinis is 
inconclusive. 

The right of repudiation is by no means identical with the right 
of expatriation, though related to it. The latter is the alleged right 
of an individual to terminate his allegiance to the state at will, 
regardless of the consent of the state, no matter how closely the 
rules of law imposing nationality upon him have been in accord 
with the facts of life, or in spite of the fact that he may have 
originally acquired nationality by his own consent; and regard- 
less of his having performed, or not performed, the duties which 
the state has demanded of him. The right of expatriation in 
this absolute form will never be generally admitted. On the con- 
trary, the time is coming, in the opinion of the writer, when it 
will be universally rejected. The doctrine of repudiation is much 
more restricted. It merely asserts that a nationality imposed 
at birth by reason of rules of law which it is admitted would 
otherwise work injustice in a considerable number of cases, should 
be repudiable at the will of the individual upon the attainment of 
majority. It merely challenges the soundness of the grounds of the 
original imposition, and does not assert that a nationality correctly 
imposed or acquired by consent is alienable at will. Repudiable at 
the will of the individual does not simply mean, on the other hand, 
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that the individual is free upon coming of age to seek naturaliza- 
tion elsewhere, for naturalization is usually an onerous process, tak- 
ing place only upon the fulfillment of several conditions, and ahove 
all dependent in each individual instance upon the will of the state 
granting the decree of naturalization. The right of repudiation is 
more easily exercised. In theory its exercise takes place by a mere 
expression of will. 

In this form the principle is too doctrinaire. It is agreeable only 
to those philosophers who exclusively concern themselves with the 
abstract rights of individuals. It encounters in the world of reality 
the hard fact of the heimatlos. There are too many persons ready 
to take advantage of it, and instead of repudiating one nationality 
in order to adopt another, they would repudiate all and become 
stateless persons, whose presence in large numbers is a menace to the 
state. Consequently the right of repudiation must take the form 
in practice of a right of election. The French solution is correct 
on this point in providing that, where the right is admitted, an indi- 
vidual desiring to exercise it must elect another nationality and 
show that the state which he elects recognizes him as a national. 
This is a sound application of the accepted doctrine that no person 
should be allowed to be without nationality. 

Some ingenious French writers have attempted to demonstrate 
that the French laws of nationality are actually founded upon a 
system of graduated presumptions of assimilation. Evidences are 
not lacking, indeed, in the history of legislation and in the legisla- 
tive discussions, of the working of this idea, and it is undoubtedly 
true that the legislation of 1889 and 1893 was greatly influenced 
thereby. But it is not true that French legislators undertook a 
scientific investigation of the various criteria upon which the pre- 
sumptions should rest, and consciously rebuilt their whole system 
in conformity therewith. On the contrary they accepted as sound 
in theory the system introduced into France during the revolu- 
tionary era, based on the pure jus sanguinis. As we have seen, the 
presumption of the jus sanguinis, viz., that consanguinity alone will 
make an individual, at maturity, a national in sentiments and in- 
clinations, in spite of conflicting environment during rearing and 
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education, is rather broad. Even admitting that parentage is a 
stronger criterion upon which to base a presumption than is the place 
of birth, surely it is far from conclusive. Where parentage and birth 
in the country coincide the presumption is conclusive, for all practical 
purposes, and the law should impose nationality absolutely where 
these criteria unite. Where the birth occurs abroad, however, in- 
quiry should be made into' the character and duration of the parents' 
residence. Surely if the father has been long and thoroughly estab- 
lished abroad, or the family has been established abroad more than 
a generation, parentage is too weak a criterion from which to pre- 
sume future assimilation. Neglect to take this into account is a 
serious defect in a system founded upon graduated presumptions. 

In fact, it is only in the application of the jus soli in French law 
that we see such a system. The legislators selected certain criteria 
and arranged them in three groups or grades. First, birth in 
France plus the birth of the father in France is taken to be suffi- 
ciently conclusive to impose nationality absolutely at birth. Second, 
a child's birth in France plus his domicile there at majority is 
taken to be strongly but not sufficiently conclusive, hence the child 
is declared French at his majority, with a right to repudiate French 
nationality, under certain conditions, the right of repudiation being 
admitted as a corrective. Thirdly, a child's birth in France of for- 
eign parents plus domicile abroad at majority are together taken to 
be weak evidence that the child will grow up French in habits of 
thought and inclinations, but since there is a possibility that the 
birth place will prove seductive to a large number, such a child is 
allowed to obtain a privileged naturalization at majority, under 
certain conditions. 

Whether we agree that the proper criteria have been selected or 
that proper weight has been given to those selected, the experiment 
is highly commendable as an attempt to break away from outgrown 
dogmas. 

In the second part of this article an effort will be made to set 
forth the French law as it actually is, subordinating doctrinal 
criticism as much as possible. 
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Pakt II 

A DIGEST OF EXISTING RULES 

The present nationality laws of France are primarily embodied 
in the following Articles of the Civil Code, viz., Articles 8, 9, 10, 
12, 13, 17, 18, 19, 20, and 21, as these were drafted in the laws 
of June 26, 1889, and July 22, 1893. To these provisions must be 
added: (1) Articles 2 to 5 inclusive of the law of 1889, which are 
not incorporated in the Code, chief of which is Article 2, which de- 
clares that the above provisions of the code apply to Algeria, and 
to the colonies of Guadeloupe, Martinique and Reunion; (2) Decree 
of August 13, 1889, administrative rules, issued in accordance with 
Article 5 of the law of 1889, in regard to formalities and proofs 
necessary in the execution of the provisions of the Code; (3) ad- 
ministrative decree of February 7, 1897, issued in accordance with 
Article 5 of the law of 1889, to determine to what extent the above 
provisions of the Code are applicable in the colonies of France, other 
than those named above. The liberality with which the administra- 
tion construed its powers in this behalf has resulted in making the 
nationality laws in force in the colonies, other than those named, 
materially different from the system applicable to the rest of France. 
For the interpretation of these laws and to supply their inadequacies 
we have to look to the opinions of writers and the decisions of the 
courts. This article professes to deal only with such portions of 
the above named laws as impose nationality at birth ; or subsequently, 
other than by ordinary naturalization. 

Imposition of French nationality at birth by reason of parentage 

(jus sanguinis) 

Legitimate child. — In the eyes of French law a legitimate child 
born in any part of the world is a French national, if the father 
of the child is a French national at the moment of the child's 
birth. 10 

io Code civile, Art. 8, § 1. 
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The place of the child's birth, the blood or race of the father, 11 
the nationality, as well as the blood, of the mother, 12 and the nation- 
ality of the father at the time of conception, if he has subsequently 
changed it, 13 are all disregarded. 

Posthumous child. — The French law of nationality makes no 
express provision for the determination of the nationality of a 
posthumous child. The better opinion seems to be that a posthumous 
child takes the status of the mother as to nationality. 14 

11 Legal nationality only is regarded; e. g., though father and mother be 
German by blood, if the father has been naturalized a Frenchman, however 
recently, the child is French. 

12 Since all countries are agreed that marriage confers upon the wife the 
nationality of the husband, probably excepting Turkey, a difference of nationality 
between husband and wife seldom occurs. It may happen, however, in case the 
husband changes his nationality after marriage, while the wife does not. Grec, 
pp. 43, 44. Differences of blood between husband and wife are by no means in- 
frequent, and if blood were the criterion, the physiologist and psychologist would 
have to decide which contributes most to the making of the child, the father 
or the mother. 

Laurent once expressed the opinion that a child ought to be allowed to choose 
between the nationality of the father and that of the mother, where a difference 
of nationality existed, though he later retracted this opinion in view of the 
resulting inconvenience, and the uncertainty of the child's nationality during 
minority. Weiss, p. 57. 

Most authorities are now agreed that under the jus sanguinis the child should 
follow the nationality of the father. See authorities cited in Weiss, p. 58, note 3. 

is Grec (1898), Des modes d'acquisition de la quality de frangais (these), pp. 
65-69; Weiss, pp. 59-62. But see Aubry et Rau, who consider the moment of 
conception as controlling, Droit Civil Frangais (1897), 5th ed., Vol. I, p. 
347 and note. Cogordan, who considers the statement of the text the cor- 
rect interpretation of French law, opposes it on theory. " It would seem," he 
says, " that wherever there is a question as to the father in his relations to 
the children, it is to conception that we ought to refer. It may be said, in fact, 
that at this moment the work of the father is completed." p. 35. This is 
erroneously identifying the principle of the jus sanguinis with the effect of blood 
instead of treating it as a presumption of the nationalizing influences under 
which the child will be reared. The father's influence will doubtless be toward 
preparing the child for that nationality which he has himself adopted. 

"Weiss, pp. 63-64; Grec, pp. 47-8; Rouard de Card (1893), La nationality 
frangaise, p. 49; Lapradelle, pp. 157-8; but contra: Cogordan, p. 36; Cluzel 
( 1 901 ) De la nationality des enf ants mineurs d'etrangers dans la legislation 
frangaise (these), pp. 9-16; Campistron (1894), Commentaire pratique des lois 
des 26 juin 1889 et 22 juillet 1893 sur la nationality, p. 23. 
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Illegitimate child (other than child of adultery or incest). — 
Special rules are necessary in the case of an illegitimate child, for 
the father is usually unknown, at least in the eyes of the law, and 
both parents may be legally unknown. In the latter case, if the 
child is born in France, he becomes a French national at birth 16 
(jure soli), and remains such unless one or both of his parents be- 
come legally known before he attains his majority, and a change of 
his status is effected in accordance with the rules stated below. 
The following rules, however, apply to an illegitimate child born 
outside of France as well as to one born within. 

An illegitimate child wherever born is a French national if the 
parent who first becomes legally known is a French national. 17 In 
practise it is usually the mother who first becomes legally known, 
the mention of her name in the certificate of birth being accepted 
as sufficient, unless and until proof is made to the contrary. 18 

If both father and mother become legally known at the same 
time, 19 the child will be a French national or a foreigner, according 

Grec, while holding that French law is contra, maintains in theory (p. 46) 
that a posthumous child should follow the father on the ground that if he had 
had other children there might be a difference of nationality among the children 
should the posthumous child follow the mother. The Institute of Inter- 
national Law at its Venice session declared for the rule that a posthumous child 
should follow the father. Such is the Japanese law by express provision. What- 
ever principle is applied, it is one of narrow application, for, as stated above, the 
cases where the mother's nationality differs from the father's are few. Yet to 
the cases there referred to we have here to add cases where a wife though having 
her husband's nationality during his lifetime may have changed since his death, 
but prior to the birth of the child. If the question is to be settled upon principle, 
it is difficult to see why a posthumous child should not follow the nationality of 
the mother. Whatever may be the unfortunate position of the elder children 
upon whom the law at their birth has imposed the nationality of the father 
under the presumption that they will grow up under his influence, a presumption 
which has failed if the elder children are still young, there is no reason why the 
law should not give the posthumous child the nationality of the mother, for the 
presumption is that it will grow up under her influence. 

i« Code Civile, Art. 8, § 2. 

ir 76., Art. 8, Sec. 1, § 2. 

is Stemler, Application pratique, Clunet, 1890, p. 388. 

1 9 It is probably sufficient that proof of the parentage of both father and 
mother occurs on the same day, whether in the same or separate legal acts, or 
judicial proceedings. 
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as the father is the one or the other. 20 In either case the child 
must be legally recognized, or the parentage legally known during 
the child's minority; recognition or legal knowledge brought about 
subsequent to the child's attainment of majority does not change 
the status which has already attached to him. 21 

In the cases in which the illegitimate child in question is born in 
France these rules may be set aside by the operation of provisions of 
the Code, soon to be discussed, which make special applications of the 
jus soli. 

Child of adultery or incest. — A child born of adultery or incest, 
a union within the prohibited degrees, differs in French law from 
other illegitimate children in that French law refuses to admit proof 
of parentage which results in proof that the relations between father 
and mother are adulterous or incestuous. A child born of an adul- 
terous or an incestuous relation is accordingly unable to prove pa- 
rentage and is treated as if born of unknown parents, and, if born 
in France, is a French national jure soli. 22 

Proof of such parentage, however, may indirectly result from pro- 
ceedings in exceptional cases. For example, in case the husband 
takes judicial proceedings to disavow a child, as an incident thereto 
the parentage of the mother, though adulterous, is judicially estab- 
lished. In such a case the child probably is French if the mother 
is French, or foreign if she is foreign, being an illegitimate child 
whose mother's parentage is first legally known. 23 

20 Code Civile, Art. 8, Sec. 1, § 2. The language of the law is " the child will 
follow the nationality of the father." Of course, this is inaccurate. French law 
can merely declare that a person is either a French national, or not one, i. e., 
a foreigner. It cannot confer any particular foreign nationality. Thus if the 
parent whom the child should follow is an American father who has never 
resided in the United States, the child, if born outside of the United States, will 
not be an American, for American law does not so declare. Where the " personal 
law " of a litigant is brought into question in a French court, will the court be 
bound by the literal expression of the Code? Doubtless not. 

Since an illegitimate child is almost invariably brought up under the in- 
fluence of the mother, though the father be legally known, it seems that the 
jus sanguinis as applied here is in conflict with the presumption of assimilation. 

21 Grec, p. 58. 

22 Cogordan (1890), La nationality au point de vue des rapports interna- 
tionaux, 2d ed., p. 35 ; Grec, p. 70 ; Weiss, Vol. I, p. 77. 

23 Weiss, Vol. I, p. 78; Grec, p. 70. 
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So in case a marriage is annulled for bigamy, or incest, the 
parentage of both father and mother is judicially established, not- 
withstanding it is adulterous or incestuous. In case this marriage 
was entered into in good faith by either party, the children are 
treated as legitimate, and accordingly are French if the father is 
French, or foreign if he is foreign. In case the marriage was en- 
tered into in bad faith by both parties, the children are illegitimate ; 
the children, nevertheless, are French if the father is French, or 
foreign if he is foreign, for this is a case of concurrent proof of the 
parentage of father and mother. 24 

The French law of nationality makes no express provision for a 
legitimated child or for an adopted child. Their status has to be 
settled by analogy with other provisions of the Code. 

Legitimated child. — French authorities are in conflict as to the 
effect of legitimation upon the nationality of the legitimated child. 
Many writers hold that legitimation is devoid of any effect upon the 
nationality of a legitimated child, in French law, except in the 
rare case in which there has been no previous recognition, or proof, 
of parentage of either parent, when it would have the effect of a 
concurrent recognition, the child following the status of the father, 
providing the legitimation took place during the child's minority. 25 
But the French chancery has applied the view that legitimation has 
the effect in French law of conferring the status of the father upon 
the child in all cases. 26 

Adopted child. — Adoption has no legal effect whatever upon the 
nationality of the adopted child. 27 

24 Grec, p. 70; Weiss, Vol. I, pp. 78-9. 

25 Cogordan, p. 35; Weiss, p. 79; Le Sueur et Dreyfus, p. 19; Grec, pp. 71-81. 

26 Stemler, Application pratique, de la nouvelle loi sur la nationality par 
['administration, Clunet, 1890, p. 389. This is also the opinion of Lapradelle, 
pp. 169-173; of Gruffy, De la nationality de l'enfant legitime, Clunet, 1895, p. 
982, and of Cluzel, p. 182. 

27 Cogordan, p. 37 ; Weiss, p. 81 ; Grec, p. 81 ; Lapradelle, p. 174. The latter 
states that no French writer has ever pronounced a different opinion, and calls 
attention to the error of Attorney General Bates, in his statement of French 
law on this point in the Report of the Naturalization Commission. 

The reasons stated by these writers are that adoption does not at all destroy 
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Imposition of French nationality at birth by reason of birth in 

France (jus soli) 

(a) Every child born in France of parents legally unknown is 
French. 28 

This rule operates only so long as the parents remain legally un- 
known. If the child is legitimate, proof at any time of parentage, 
which, by the other provisions of the Code, does not confer French 
nationality, would have the effect of setting aside the French nation- 
ality imposed by this rule, and the person in question would be 
considered as having had the status of foreigner from his birth. 29 

If the child is illegitimate, however, in order that the operation 
of the rule may be set aside, proof of parentage must be made 
during the child's minority; in which case the rules governing ille- 
gitimate children of legally known parent or parents will take 
effect. 30 

(b) Every child born in France of parents whose nationality is 
unknown is French. 31 

Parents of unknown nationality probably include those who are 
unable to prove that they have a particular nationality, 82 as well as 
those who in fact have none. 

The operation of this rule will be set aside in case the parents sub- 
sequently make definite proof that they possess a particular nation- 
ality; mere negative proof that they are not French is not 
sufficient. 33 

Birth in France in both rules (a) and (b), above, means birth 
in continental France or in any of the colonial possessions of France. 
The law of 1889 applies these two rules to France proper and to 



the relations of the adopted child with his natural parents, Grec, p. 81 ; that 
the right to admit new nationals belongs to the State, and private persons ought 
not to exercise it. Weiss, 82-83 ; Lapradelle, p. 174. 

28 Code Civile, Art. 8, § 2. 

so Grec, p. 85. 

so Grec, p. 85; Weiss, Vol. I, p. 255. 

3i Code Civile, Art. 8, § 2. 

32 Grec, p. 85 ; Weiss, Vol. I, p. 254. 

as Grec, p. 85 ; but see Weiss, p. 254, note 3. 
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Algeria, Guadeloupe, Martinique and Reunion, and the administra- 
tive decree of February 7, 1897, applies them to the other colonies. 34 
Article 8, section 3, 35 of the Code, reads as follows : 

Every individual born in France of foreign parents of which one has 
himself been born there is French; provided that he has a right, if it is 
the mother who has been born in France, to decline French nationality 
within the year which follows his attainment of majority, by conforming 
to the requirements of section 4 below. 

An illegitimate child may, on the same conditions as a legitimate child, 
decline French nationality when the parent who is born in France is not 
the one whose nationality he ought to follow by the terms of section 1, 
paragraph 2. 

It will be necessary to analyze this complex provision in order to 
understand its application in detail to the different categories of 
persons which it embraces. Before proceeding to this analysis, how- 
ever, something may be said of its general meaning. Its motive is 
that birth of both parent and child in France is strong evidence 
that the family is established there, and that the child will be reared 
under French influences. It is, of course, possible that both parent 
and child may be born in France by mere accident of travel, but 
the law may properly disregard such a rare exception. If the child 
and both its parents are born in France the evidence was considered 
conclusive. So also in case only one parent has been born in France, 
if it is the parent whose nationality the child ought to follow, accord- 
ing to the principles of the jus sanguinis as adopted in France, the 
evidence that the child will receive a French rearing was considered 
conclusive. This is on the assumption that the parent whose na- 
tionality the child ought to follow by the principles of jus sanguinis 
as adopted in France is the one who will have the greater influence 
in the rearing of the child. By the hypothesis, of course, this parent 
is a foreigner but the facts that he has been born in France and that 
bis child is born there evidence an attachment to France and it may 
be presumed that his influence will go toward making the child a 
Frenchman, or, at the worst, that his influence will not strongly 
counteract the French environment in which the child will probably 
grow up. 

34 The text of this decree is published by Gtrec, p. 392. 

35 As amended by the law of July 22, 1893. 
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In case, however, the parent whom the legislators assumed will 
have the greater influence on the child, *. e., the father, is a foreigner 
not born in France, and it is the foreign parent of assumedly lesser 
influence, i. e., the mother, that is born in France, the legislators 
have declined to consider the evidence of the two births in France 
as conclusive, and, though imposing French nationality on the child 
at birth, have given him the right of election at majority. 

The law as adopted in 1889, i. e., prior to the amendment of 1893, 
was much simpler. It declared French " every individual born in 
France of a foreigner who himself was born there." By interpreta- 
tion it was immaterial whether the parent born in France was 
the father or the mother. The principle was that the successive 
births of parent and child in France was not only strong but con- 
clusive evidence that the child would be reared under French influ- 
ences. The present law, by the amendment of 1893, makes an un- 
necessary refinement on the ground that this evidence was inconclu- 
sive when the parent born in France is not the one whose nationality 
the child would follow if the principles of jus sanguinis, as adopted 
in France, were applicable to the case. 

By birth in France, in the purview of this provision, is meant 
birth in the home country or in Algeria, Guadeloupe, Martinique 
and Reunion. The decree of February 7, 1897, does not extend 
the operation of this section of the Code to the other French colonies. 
If this exception rests upon an opinion that French influences do not 
prevail strongly in the latter colonies it is a rational exception, 
though it introduces some confusion into the law. 

An analysis of the section results in the following rules: 

(c) A legitimate child born in France of a foreign father is 
French if the father was also born in France. 

(d) A legitimate child born in France of foreign parents, though 
the father was not born there, is French at birth provided the mother 
was born in France, but the child will have the right, upon fulfilling 
certain conditions, to repudiate French nationality when he comes 
of age. This right to repudiate, as we shall see, is really a right of 
election, and a right which it is burdensome to exercise. 

(e) An illegitimate child born in France of foreign parents is 
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French if both parents were also born there. If both parents remain 
legally unknown nntil the child attains his majority, he retains the 
French nationality acquired by rule (a), supra. 

Since both parents were born in France by our hypothesis, it is 
immaterial which becomes legally known first. 

(f) An illegitimate child born in France of foreign parents is 
French if the father only was born in France, provided the parentage 
of the father is first legally established, or is established concur- 
rently with that of the mother. 

(g) An illegitimate child born in France of foreign parents is 
French if the mother only was born in France, provided the parent- 
age of the mother is legally established before that of the father. 

(h) An illegitimate child born in France of foreign parents is 
French if the father only was born in France, though the parentage 
of the mother is first legally established, but the child has a right, 
under certain conditions, to repudiate upon coming of age. 

(i) An illegitimate child born in France of foreign parents is 
French, if the mother only was born in France, though the parent- 
age of the father is first legally established, or established concur- 
rently with that of the mother, but the child has the right, under 
certain conditions, to repudiate upon coming of age. 

In the cases, above, where a right of repudiation is given, the indi- 
vidual having become French at birth remains French up to the 
moment in which the formalities of repudiation are complete. 36 

A severe criticism of the complex rules just discussed, especially 
the admission of a right of repudiation in rules (h) and (i) 
is that they render the status of an illegitimate child very unstable, 
by reason of the frequent changes of nationality which they make 
possible. Such changes are always confusing, and especially so in a 
country where the lex personalis depends upon nationality. An ex- 
treme instance may be cited: a child born in France of unknown 
parents, and accordingly French at birth, becomes retroactively a 
foreigner upon being recognized by a foreign parent born outside of 

3e Grec, p. 117. Grec thinks that a repudiation is not retroactive either in this 
ease or in those of Art. 8, § 4, p. 118, note 1. 
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France, and French again, retroactively, upon being subsequently 
recognized by the other foreign parent if the latter was born in 
France, and, finally, by exercising the right of repudiation at ma- 
jority, he becomes a foreigner once more, his nationality having un- 
dergone three changes within twenty-two years. 37 

Acquisition of French nationality subsequent to bivth, otherwise than 
by ordinary naturalization (jure soli) 

We come now to the very complicated and very confused provi- 
sions of French law which give some effect upon nationality to (1) 
birth of a child in France of foreign parents and its domicile there 
during minority, Article 9, section 10; (2) birth of a child in 
France of foreign parents and its domicile there at majority, article 
8, section 4; (3) birth of a child in France of foreign parents and 
its domicile outside of France at majority, Article 9, section 1. Tt 
will be impossible here to make the long disquisitions necessary to 
whip the faulty language of the law as it stands on the statute 
boot into consistency. French writers have accomplished this after 
infinite labor, and we shall accept their results. It will be sufficient 
to caution the foreign student that section 10 of Article 9 has no 
meaning if taken literally and must be taken to apply to persons born 
in France of foreign parents and continuing or resuming their 
domicile there during their minority. 38 

Disregarding details for the moment, the three paragraphs of the 
Code, Article 9, section 10, Article 8, section 4, and Article 9, section 
1, establish respectively the following rules: 

(1) Every person born in France of foreign parents, neither of 
whom was born there, may become French, if being a minor and 
domiciled there, his legal guardian elects French nationality for 
him, by a formal demand, which, however, the government may re- 
ject if it deems the minor unworthy. 39 



3'Grec, p. 123. 

asGrec, pp. 212-228, especially p. 224; Cluzel, pp. 135-141, especially p. 140; 
Weiss, Vol. I, pp. 142-153. 

3» Code, Art. 9, § 10; Grec, pp. 213-228; Cluzel, pp. 134-164. 
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Here are three elements: (1) birth in France, (2) domicile in 
France (3) option of legal guardian. The consent of the minor is 
unasked ; the will of the guardian alone is regarded. 

What is the result of the presence of these three elements ? Not 
that French nationality is by the fact of their presence conferred by 
operation of law, for the government has the right of rejection as 
to every individual. Instead, therefore, of regarding this provision 
as one of the French solutions of the problem of imposing nation- 
ality at birth, we must regard it as a mode of privileged naturaliza- 
tion, taking effect without the conditions of age, residence, et cetera, 
required for ordinary naturalization. Moreover, the nationality 
thus conferred dates from the registration in the ministry of justice 
of the declaration in which the father or other legal guardian ex- 
presses his option that the child shall be French, and, as in the case 
of ordinary naturalization, is not retroactive. 40 

The preponderance of authority is that the nationality conferred 
upon the minor by this transaction between the legal guardian and 
the government is irrevocable, that is, the child does not have a 
right of repudiation upon coming of age. 41 

(2) Every person born in France of foreign parents, neither of 
whom was born there, becomes a Frenchman at majority, if at that 
time he is domiciled in France, with a right of repudiation, under 
certain conditions, within a year thereafter. 42 

Given the two elements of birth in France and domicile in France 
at majority the law imposes French nationality, that is, by mere 
operation of law, the government having no right of rejection. This 
imposition takes place, however, not at birth, but at majority, for 
only then can the existence of the second element be known. 43 

(3) Every person born in France of foreign parents, neither of 
whom was born there, if domiciled outside of France at his majority, 

40 Code, Art. 20. 

41 Cluzel, p. 147 and note, citing in accord: Lesuer et Dreyfus, p. 155; Cogor- 
dan, 2d ed., p. 100; Audinet, in Clunet, 1891, p. 37; contra, Weiss, pp. 151-2. 

42 Code, Art. 8, § 4. 

43 It is doubtful, moreover, whether the nationality thus imposed is retroactive. 
See Grec, pp. 134-146 for full discussion pro and con. This much disputed 
point arises solely in questions of private law, and need not concern us here. 
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may within the year thereafter declare his intention to fix his 
domicile in France, and if he establishes himself there within a year 
from the date of this declaration, he may request privileged naturali- 
zation, that is, without any further fulfillment of the conditions of 
ordinary naturalization. 44 I say privileged naturalization for, as in 
the case of rule (1), supra, the government reserves the right to 
reject the applicant if it deems, him " unworthy." 45 Moreover the 
nationality thus acquired dates from the registration of the claim- 
ant's declaration in the ministry of justice. 46 

It is to be noted, that a child born in France being domiciled 
there, or becoming domiciled there, and so continuing, may be na- 
tionalized by the act of his guardian under article 9, section 10, 
rule (1), supra, or, if that provision is not acted upon, then at ma- 
jority, Article 8, section 4, will operate. 

It is to be noted that for a child born in France (of foreign 
parents not born there) and reared abroad during some part, greater 
or less, of his youth there are three ways by which he may become a 
Frenchman. If he resumes his domicile in France while still a minor 
he may be naturalized upon the demand of his legal guardian, with- 
out further conditions. 47 If he has returned to France and is domi- 
ciled there at his majority he is French by operation of law, with a 
right of repudiation. 48 If he is domiciled abroad at majority, he is 
granted a year of grace in which to declare his intention to fix his 
domicile in France, a further year to carry out this intention; and 
then he may be naturalized upon his own demand, without further 
conditions. 49 

It is necessary to comment upon the terms domicile and majority 
in rules (1) and (3), supra, the right of repudiation and the condi- 
tions of its exercise under rule (2), supra. 

1. Domicile. " Domicile " in these sections of the Code is of 
very doubtful meaning. It certainly is not the " domicile " which 

44 Article 9, § 1. 

45 Article 9, § 4. 

46 Article 9, § 7. It is not retroactive, Art. 20. 

47 Article 9, § 10. 

48 Article 8, § 4. 

49 Article 9, § 1. 
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Article 13, Code Civil, declares that a foreigner may have only 
when authorized by decree to fix his domicile in Trance. This is 
not true domicile, and is often characterized as " domiciliation " for 
the purpose of distinguishing it from domicile in the true legal 
sense. One may be domiciled in France in the ordinary and accurate 
legal sense without having domiciliation by consent of the govern- 
ment. 50 If the latter sense were here intended the administration 
might defeat the acquisition of nationality under these provisions 
through its right to grant or refuse domiciliation in each case, which 
is inconsistent with the universal opinion that Article 8, section 4, 
confers nationality by mere operation of law. Nor is it consistent 
with the purposes of these provisions to take " domicile " in the 
ordinary and accurate legal sense ; for the law seems to assume actual 
residence within France, which may not co-exist with French 
domicile. This is especially true in cases of the constructive domicile 
of minors. On the other hand, the law does not seem to intend both 
domicile and actual residence. 

It is probable that the law means merely a residence of a perma- 
nent character. 

Majority. — In order to avoid the inconveniences which would re- 
sult from the application of the usual rule in French private law, 
that the age of majority is determined by the law of the country 
whose nationality the person is clothed with, it is expressly pro- 
vided that the age of majority here intended is that fixed by French 
law for French nationals, thus boldly facing the possible incon- 
sistency of requiring or permitting a foreigner, who by his own law 
may not have the requisite capacity, to perform an act altering his 
nationality. 

Bight of repudiation. — The right to repudiate French nationality 
under the provisions of Article 8, section 4, and Article 8, section 3, 
is exercisable only upon the compliance with very technical formali- 
ties: (1) it may be exercised only within the year after the attain- 
ment of majority, as that is fixed in French law; (2) the person 
exercising it must show that he " has retained the nationality of his 

so At least this is the opinion prevailing after some conflict. 
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parents by a certificate in due form from, his government," and 
produce in addition, s'il y a lieu, " a certificate showing that he has 
responded to the call to arms in conformity with the military law 
of his country." Article 8, section 4, 51 It is apparent that these 
conditions are so onerous that in addition to attaining the desirable 
result of suppressing the heimatlos, they make the incidence of 
French nationality very probable even upon those who would be 
desirous, were the requirements more easily complied with, of retain- 
ing the nationality of their parents. 

Enrolled by error on the recruiting lists. — While a foreign minor 
born in France is not permitted to enlist in the French army, yet if 
he is put on the recruiting lists by mistake and does not set up his 
foreign nationality, this waiver is taken to dispense with the pro- 
visions of Article 8, section 4, or Article 9, sections 1 and 10, 52 and 
the minor becomes French. 

Acquisition of French nationality subsequent to birth, otherwise than 
by ordinary naturalization. (Jure sanguinis.) 

Every person born in France or abroad of parents one of whom has 
lost the status of Frenchman may claim that status at any age under 
the conditions prescribed by Article 9, provided that, domiciled in 
France and called to the flag at his majority, he has not claimed 
the status of foreigner. 53 

D. O. McGovney. 



si A ministerial circular of August 28, 1893, prescribes that the repudiator 
shall support his declaration by (1) his certificate of birth; (2) the certificates 
of birth and marriage of his father and mother; (3) a certificate in due form 
from the government he claims as his, proving that it considers him its national ; 
(4) that he has answered any call to arms made on him in his country or that 
he is not required to perform military duty there. 

52 Article 9, § 11; Grec, 227. 

53 Code, Art. 10. 



